ISSN: 2582-6433 O]y 0]

INTERNATIONAL 5t
JOURNAL FOR
LEGAL




www.ijlra.com
Volume 2 Issue 7| June 2023 ISSN: 2582-6433

DISCLAIMER

No part of this publication may be reproduced or copied in any form by any means
without prior written permission of Managing Editor of IJLRA. The views
expressed in this publication are purely personal opinions ofthe authors and do not
reflect the views of the Editorial Team of IJLRA.

Though every effort has been made to ensure that the information in Volume 2
Issue 7 is accurate and appropriately cited/referenced, neither the Editorial Board
nor IJLRA shall be held liable or responsible in any manner whatsever for any
consequences for any action taken by anyone on the basis of information in the

Journal.

Copyright © International Journal for Legal Research & Analysis


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7] June 2023

EDITORIAL TEAM

EDITORS

Technology, Lakshmangarh, Sikar

Megha Middha

ISSN: 2582-6433

Megha Middha, Assistant Professor of Law in Mody University of Science and

Megha Middha, is working as an Assistant Professor of Law in Mody University of
Science and Technology, Lakshmangarh, Sikar (Rajasthan). She has an experience in
the teaching of almost 3 years. She has completed her graduation in BBA LL.B (H) from
Amity University, Rajasthan (Gold Medalist) and did her post-graduation (LL.M in
Business Laws) from NLSIU, Bengaluru. Currently, she is enrolled in a Ph.D. course

in the Department of Law at Mohanlal Sukhadia University, Udaipur (Rajasthan). She

wishes to excel in academics and research and contribute as much as she can to society.

Through her interactions with the students, she tries to inculcate a sense of deep thinking power in her students and

enlighten and guide them to the fact how they can bring a change to the society

Dr. Samrat Datta

Dr. Samrat Datta Seedling School of Law and Governance, Jaipur
National University, Jaipur. Dr. Samrat Datta is currently associated with
Seedling School of Law and Governance, Jaipur National University,
Jaipur. Dr. Datta has completed his graduation i.e., B.A.LL.B. from Law
College Dehradun, Hemvati Nandan Bahuguna Garhwal University,
Srinagar, Uttarakhand. He is an alumnus of KIIT University, Bhubaneswar
where he pursued his post-graduation (LL.M.) in Criminal Law and
subsequently completed his Ph.D. in Police Law and Information
Technology from the Pacific Academy of Higher Education and Research
University, Udaipur in 2020. His area of interest and research is Criminal
and Police Law. Dr. Datta has a teaching experience of 7 years in various
law schools across North India and has held administrative positions like

Academic Coordinator, Centre Superintendent for Examinations, Deputy Controller of Examinations, Member of the

Proctorial Board

Page | 2


http://www.ijlra.com/

www.ijlra.com .
Volume2 Issue7|June 2023 ISSN: 2582-6433

Dr. Namita Jain
Head & Associate Professor

School of Law, JECRC University, Jaipur Ph.D. (Commercial Law) LL.M., UGC -NET
Post Graduation Diploma in Taxation law and Practice, Bachelor of Commerce.

Teaching Experience: 12 years, AWARDS AND RECOGNITION of Dr. Namita Jain are
- ICF Global Excellence Award 2020 in the category of educationalist by I Can
Foundation, India.India Women Empowerment Award in the category of “Emerging
Excellence in Academics by Prime Time & Utkrisht Bharat Foundation, New
Delhi.(2020). Conferred in FL Book of Top 21 Record Holders in the category of
education by Fashion Lifestyle Magazine, New Delhi. (2020).Certificate of Appreciation
for organizing and managing the Professional Development Training Program on IPR in

Collaboration with Trade Innovations Services, Jaipur on March 14th, 2019

Mrs.S.Kalpana

Assistant professor of Law

Mrs.S.Kalpana, presently Assistant professor of Law, VelTech Rangarajan Dr. Sagunthala R & D
Institute of Science and Technology, Avadi.Formerly Assistant professor of Law,Vels University in
the year 2019 to 2020, Worked as Guest Faculty, Chennai Dr.Ambedkar Law College,
Pudupakkam. Published one book. Published 8Articles in various reputed Law Journals.
Conducted 1Moot court competition and participated in nearly 80 National and International
seminars and webinars conducted on various subjects of Law. Did ML in Criminal Law and

Criminal Justice Administration.10 paper presentations in various National and International

seminars. Attended more than 10 FDP programs. Ph.D. in Law pursuing.

Avinash Kumar

Avinash Kumar has completed his Ph.D. in International Investment Law from the Dept. of
Law & Governance, Central University of South Bihar. His research work is on
“International Investment Agreement and State's right to regulate Foreign Investment." He
qualified UGC-NET and has been selected for the prestigious ICSSR Doctoral
Fellowship.He is an alumnus of the Faculty of Law, University of Delhi. Formerly he has
been elected as Students Union President of Law Centre-1, University of Delhi.Moreover,
he completed his LL.M. from the University of Delhi (2014-16), dissertation on "Cross-
border Merger & Acquisition”; LL.B. from the University of Delhi (2011-14), and B.A.
(Hons.) from Maharaja Agrasen College, University of Delhi. He has also obtained P.G.

Diploma in IPR from the Indian Society of International Law, New Delhi.He has qualified
UGC — NET examination and has been awarded ICSSR — Doctoral Fellowship. He has
published six-plus articles and presented 9 plus papers in national and international

seminars/conferences. He participated in several workshops on research methodology and teaching and learning.

Page | 3


http://www.ijlra.com/

www.ijlra.com

ISSN: 2582-6433
Volume 2 Issue 7| June 2023

ABOUT US

INTERNATIONAL JOURNAL FOR LEGAL RESEARCH & ANLAYSIS ISSN

2582-6433 is an Online Journal is Monthly, Peer Review, Academic Journal, Published
online, that seeks to provide an interactive platform for the publication of Short
Articles, Long Articles, Book Review, Case Comments, Research Papers, Essay in the
field of Law & Multidisciplinary issue. Our aim is to upgrade the level of interaction
and discourse about contemporary issues of law. We are eager to become a highly cited
academic publication, through quality contributions from students, academics,
professionals from the industry, the bar and the bench. INTERNATIONAL JOURNAL
FOR LEGAL RESEARCH & ANALYSIS ISSN 2582-6433 welcomes contributions
from all legal branches, as long as the work is original, unpublished and is in

consonance with the submission guidelines.

Page | 4


http://www.ijlra.com/

www.ijlra.com
Volume 2 Issue 7| June 2023

REHABILITATION AND
REFORMATION OF JUVENILES IN
CONFLICT WITH LAW IN INDIA:

AUTHORED BY: DR. SOUVIK CHATTERIJI

(HOD, LAW AND ASSOCIATE PROFESSOR, JIS UNIVERSITY, CALCUTTA),
CO-AUTHOR - ANKAN BASU,

CO-AUTOHR - SAMRAT SAMADDAR

ISSN: 2582-6433

ABSTRACT

According to the most recent version of the juvenile justice act, if a child is not released on bail or is
not placed in a special home, place of safety, or facility that is fit for them or with a fit adult, the Board
shall order, the process of rehabilitation and social integration of juvenile delinquents or children in

conflict with the law shall be undertaken in the observation homes.

The District Child Protection Unit, a social worker, or a probation officer may be tasked with
providing follow-up care for a child under the supervision of the Children's Court to ensure that the
final order for a child in trouble with the law includes an individual care plan for the child's
rehabilitation. The Children's Court must also make sure that the probation officer, the District Child
Protection Unit, or a social worker submits a periodic follow-up report each year to assess the child's
development in the place of safety and to guarantee that the child is not experiencing any form of

maltreatment.

However, despite the strictness and use of strong punitive measures for juvenile offenders committing
heinous crimes, the Act respects International treaties and conventions signed and ratified by India.
In accordance with Section 21 of the JJ Act of 2015, "No child in conflict with the law shall be

sentenced to death or life imprisonment without the possibility of release.! As a result, while

1 Section 21 of the Juvenile Justice Act, 2000 as amended by the Juvenile Justice (Amendment) Act, 2015
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mean imprisonment for the remainder of that person’s natural life” (Section 376-A, IPC), such a

sentence cannot be imposed on a juvenile offender.

Juvenile Immunity: (In IPC; Section 82 and Section 83)

Juvenile offenders are exempt from criminal responsibility under Indian Penal Code Sections 82 and
83.2 Juvenile offenders should be granted immunity because it is widely believed that moral
delinquency is a requirement for criminal responsibility and that young children should not be held

accountable for criminal guilt.

Act of a child under the age of seven, according to Section 82. Nothing that a child under the age of
seven does is unlawful. A child under the age of seven is exempt from criminal responsibility under
Section 82 because, according to the law, children under this age are doli incapax (deemed incapable).
As a result, if a child younger than 7 years old is accused of committing a crime, the fact that the
accused child was younger than 7 years old automatically disqualifies the accused from prosecution.
A child is exempt from prosecution for crimes under the IPC as well as under special and local laws
because the absolute immunity granted by this section is broad enough to cover both types of crimes.
A child between the ages of 7 and 12 is granted qualified immunity under Section 83. This section
states that if it can be proven that a child of the aforementioned age group is not mature enough to
understand the nature and repercussions of his or her actions, then the child is exempt from criminal
liability. The notion that malice compensates for age is the foundation of the presumption of innocence
for children. i.e. Aetatem militia supplet. As a result, the maxim becomes less valid with age. Evidence
of "mischievous discretion" can also be used to refute the presumption of innocence. E. A conscious

awareness that what was done was morally wrong.

Under Indian law, a child above the age of 12 is fully liable and responsible for his or her deeds under
criminal law. However, unless the child attains the age of majority i.e. 18 years there are certain
safeguards for juvenile offenders. These include — prohibition on execution, classification of offenses

into —petty, serious, and heinous offenses, and separate trials for children.

2 Section 82 and 83 of the Indian Penal Code 1860
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But until the youngster reaches the age of majority, i.e. Juvenile offenders have some protections until
they turn 18 years old. Among them are the ban on capital punishment, the division of crimes into

petty, serious, and heinous offenses, and separate trials for minors.

Delinquency among Juvenile Girls:

Criminologists all agree that girls and women break the law much less frequently than boys or men,
similar to crimes committed by adults. They can be viewed as dangerous and can be considered in a
much less serious light even if they engage in delinquent activities because they are not particularly
aggressive or harmful to society. Girls are less aggressive, which is partially due to biological factors.
Progesterone and estradiol are two hormones that are present in girls in high amounts, and there is
some evidence that suggests that these two hormones are linked to low levels of aggression. In
addition, girls have very strong familial ties, which is much stronger than it is for boys, who during
adolescence tend to have strong peer ties. As is well known, peer pressure and peer misdirection,
which frequently push young people toward delinquency, are largely absent among girls. Thus, in
addition to genetic or biological factors, their social upbringing also reduces their propensity for
acting out in a delinquent manner. Women are raised to be largely reserved, and because of the
patriarchal society in which they grow up, they develop personalities that are more cautious, timid,
and lacking in initiative, which, most importantly, protects them from becoming juvenile offenders.

Boys' behavior is more susceptible to environmental influences, so becoming delinquent may only
require minor stresses as opposed to major stresses in the case of girls. However, the greater immunity
that girls have over boys in terms of their propensity and susceptibility to delinquent behavior can be
harmed by physical and psychological disadvantages, and they may be overpowered if environmental
forces are unusually strong and may drive them to engage in illegal activities. Most female juvenile
offenders are discovered to be involved in prostitution, aiding family members in their illegal trade,
or in rare instances, stealing (due to poverty). 99 percent of the young people detained for crimes in

2018 were boys, according to the "Crime in India" report.

The factors that lead girls to engage in delinquent activities are the same as for boys- these include
mostly families engaged in criminal or unlawful activities, extreme poverty, broken homes, and the
presence of or contact with antisocial elements in the area or nearby.
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Supreme Court of India
Pratap Singh vs. State of Jharkhand & Anr on 2 February 2005
Author: J Hotoi Sema
Bench: N Hegde, S.N.Variava, B P.Singh, H K Sema
CASE NO.: Appeal (crl.) 210 of 2005

This appeal is directed against the judgment and order dated 10.9.2001 passed by the High Court of
Jharkhand at Ranchi in Criminal Revision No. 98 of 2001.2 A First Information Report was submitted
to the Bokaro City Police Department under the name P. S. Instance No. 1/99, with the date 1.1. 1999
for the offense in violation of Sections 364A, 302/201 IPC read in conjunction with Section 120B
IPC to the effect that on 31.12. It was claimed in 1998 that the appellant was a member of the group
who intentionally poisoned the victim. The appellant was detained and brought before the C. Based
on the FIR. J. M. Chas at 22.11. 1999. The appellant was estimated by the learned CJM to be around

18 years old based on the production.

On 28.2.2000, a petition was submitted on behalf of the appellant, who claimed that he was a minor
on the day of the incident. i.e. 31.12.1998, the learned CJM forwarded the case to the Juvenile Court.
On 3.3, the appellant was presented in juvenile court. 2000. The juvenile court determined the
appellant's age based on appearance to be between 15 and 16 years old and ordered the civil surgeon
to form a medical board with the goal of determining the appellant's age based on a scientific

examination and submitting a report. A medical board of that nature was not established.

Following his request for the parties to present evidence, the learned ACIJM determined that the
appellant was under 16 as of 31.12 after reviewing the school leaving certificate and mark sheet issued
by the Central Board of Secondary Education. 1998, using the appellant's birth year of 18.12. 1983 is

listed in the aforementioned certificate. Then, on bail, the appellant was released.

The informant, who was upset by this decision, appealed before the First Additional Sessions Judge,

who did so after citing this Court's decision.

3 Pratap Singh vs. State of Jharkhand & Anr on 2 February 2005, Appeal (crl.) 210 of 2005
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(@) Whether the date of the alleged offense will be used to calculate the alleged offender's age for
purposes of categorizing him as a juvenile offender or the date on which he is brought before the court
or another competent authority.

(b) Whether the Act of 2000 will be applicable in the case of a proceeding initiated under the 1986
Act and pending when the Act of 2000 was enforced with effect from 1.4.2001.

Compared to the 1986 Act, the 2000 Act has brought about a few changes.* It has obliterated the
distinction between a male juvenile and a female juvenile. In contrast with the definition of delinquent
juvenile in the 1986 Act who was found guilty of the commission of an offense, a juvenile in conflict
with law is defined in the 2000 Act to mean a person who is of below 18 years of age and is alleged
to have committed an offense.

Section 3 provides for continuation and after mirth of inquiry in respect of a juvenile who has ceased

to be a juvenile.

Because of the aforementioned provisions, a legal fiction has been developed that allows for the
treatment of a juvenile who has stopped being a juvenile as if he had still been one. A Juvenile Justice

Board is created according to Chapter 11. Section 6 of the law had set forth its authority.®

According to Section 7, a Magistrate who is presented with a juvenile must immediately record his
judgment. If it is determined that the person presented to him is a juvenile, he must also record that
fact and send the person, along with the proceeding's record, to the appropriate authority with
jurisdiction over the case.® For all of these reasons, the Court must establish the appellant's age in this
case while taking into account our earlier conclusions that the relevant date for calculating the
juvenile's age should be the date of the incident rather than the date on which he appeared before the
Board.

4 The 1986 Act was called the Juvenile Delinquency Act.
5 Section 4 of the Juvenile Justice Act as amended by the Juvenile Justice Act 2015.
6 Section 7 of the Juvenile Justice Act as amended by the Juvenile Justice Act 2015
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Balu @ Bakthvatchalu vs. State Of Tamilnadu on 12 February 2008
Author: S Sinha
Bench: S Sinha, V Sirpurkar
CASE NO.: Appeal (crl.) 295 of 2008

The appellant was prosecuted for the commission of an offense under Section 302 of the India Penal
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Code. The occurrence took place on 20th April 1998.” He was arrested on the charge of murder of
one Ramu Maistry on 8th May 1998.% Upon completion of the investigation, a charge sheet was filed
against him on 30th November 1998. On April 28, 2000, the knowledgeable trial court issued a ruling.
His age was indicated in the aforementioned judgment as "18.". He requested to be sent to a Borstal
School in accordance with Section 10-A of the Tamil Nadu Borstal Schools Act, but that request was
denied. An appeal preferred by the appellant before the High Court has been dismissed by reason of
the impugned judgment.

When the incident occurred, the Juvenile Justice Act of 1986 (hereinafter referred to as "the Act")
was in effect. According to this law, a boy who is under the age of 16 is considered a juvenile under
Section 2(h) of the Act. The Parliament, however, enacted, the Juvenile Justice (Care and Protection
of Children) Act, 2000. Since April 1st, 2001, it has been in effect. Section 2(k) defines 'juvenile’ to

mean a person who has not completed eighteen years of age.

The text of Section 20 of the Act is as follows: "20. Regarding pending cases, a special clause. -
Despite any provisions to the contrary in this Act, all juvenile cases already in progress in any court
in any jurisdiction on the date this Act takes effect therein shall be continued in that jurisdiction as if
this Act had not been passed. If the court determines that the juvenile has committed an offense, it
shall record that determination and instead of imposing a sentence, it shall forward the juvenile to the

Board, which shall issue orders in that matter."?

Although we are not unaware of the court's ruling in Bhola Bhagat v. In the case of the State of Bihar

7 Section 302 IPC deals with murder which has punishment which can extend to death sentence in rarest of rare cases
8 Balu @ Bakthvatchalu vs. State Of Tamilnadu on 12 February 2008, Appeal (crl.) 295 of 2008

9 Section 20 of the Juvenile Justice Act, 2000 as amended by the Juvenile Justice Act 2015
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conscious legislation is generally beneficial.

We are, therefore, of the view that in this case the trial judge should be directed to hold the inquiry
in regard to the age of the appellant on the date of commission of the offense and in the event it is
found that the appellant was a juvenile within the meaning of the provisions of the said Act, he should
proceed with the matter in accordance with the law. It is directed accordingly. The appeal is allowed

on the aforesaid terms.

Conclusion:

In Conclusion, it can be said that the Juvenile Justice system requires a fresh look in India.'® Even the
observation homes require financial assistance and the scope of extending child welfare programs,
community service programs, organizational behaviour programs, etc. India can learn a lot from the
UK, USA, and many other developed nations where the bigger objective is in the context of

reformation of the children in conflict with the law than punishing them.

In India, compared to western nations, there is very little juvenile delinquency. According to data
from the National Crimes Report Bureau report, the proportion of juvenile crimes to all crimes in
2013 was 1 point 2 percent. However, it was discovered from the statistics that from 2003 to 2013, it
slightly increased from 1% to 1%. Although it is a very small percentage, it is alarming, so attention
must be paid to this issue if we are to make our nation free from crime. The only methods that can
stop the issue are punitive or deterrent measures. It is necessary to take proactive measures in this

regard, such as reformation, rehabilitation, and reintegration with society at large.

Article 40 of the U.N. Convention prescribes and provides that a child who has been accused of
having violated the penal law shall have the following guarantees: being informed right away about
the charges against him and receiving legal or other appropriate assistance in building a defense.!! He
also has the right to have the case decided quickly by a competent and impartial authority or judicial

body. He is also not required to confess guilt and is given the opportunity to question witnesses.

10|t also includes the Juvenile Justice Act, 2015
11 Article 40 of the UN Convention on Child Rights
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to have the capacity to infringe the penal law. As a result, in accordance with U. N. According to
custom, the JJ Act could have set a minimum age requirement—say, 14 or 16—below which a person
could not be considered to have the mental capacity to commit an offense. In brief, the U. N. The
prosecution of a minor who has committed a crime in violation of the regular penal laws are not

prohibited by the convention.'?

The Way Ahead:

The juvenile justice system in India needs a serious overhaul. Several other nations, including the U.
S. also the U. K. Both of which have ratified the U. N. Convention, like India, have seen a rise in
violent crimes committed by young people, but they have taken action to change their laws. The
majority of U.S. S. Have passed a juvenile code with rehabilitation, not punishment, as its primary
goal. Instead of appearing in adult court, juveniles do so. Only rehabilitative measures or assistance
from government programs may be ordered by juvenile courts; they lack the authority to impose
punishment. But ever since a rise in juveniles committing violent crimes in the 1990s, U. S. In

response, states have taken a "get tough" stance.™

India can leave the discretion open to the Juvenile Justice Board, that if a juvenile within an age
bracket of 15 to 18 years had committed any heinous crime he can be send to a Criminal Court of
Original Jurisdiction to be tried. It is up to the discretion of the judge or magistrate as to whether any
leniency should be shown in the context of punishment. Sending these offenders of heinous crimes to

3 years stay in observation homes is not the solution.*
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